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On 30 January 2012 ASIC released 
Regulatory Guide 232 Agribusiness managed 
investment schemes: improving disclosure for 
retail investors (RG 232). The release is the 
most recent in a series of new regulatory 
guides issued by ASIC aimed at improving 
disclosure for retail investors over a range 
of industries and areas.

ASIC defines an agribusiness managed 
investment scheme as a managed 
investment scheme that is engaged 
in primary production activities. This 
includes schemes that operate forestry 
plantations as well as those involved 
in non-forestry activities which include 
horticultural enterprises, as well as other 
primary production industries. However, 
horseracing and breeding schemes are not 
covered by RG 232 as they are already 
specifically covered by ASIC in Regulatory 
Guide 91 Horse racing and breeding 
schemes. 

ASIC noted that due to recent failures of 
agribusiness schemes causing significant 
investor losses, the risks of investing in 
various types of agribusiness schemes 
have been widely highlighted. In particular, 
ASIC outlines 11 key risks investors 
commonly face investing in agribusiness 
managed investment schemes, examples 
of which include:

•	 they generally do not use a traditional unit 
trust structure (unlike many other types 
of managed investment schemes), but 
instead are structured so that investors 
operate their agribusiness investment in 
their own right.

•	 a lack of liquidity in the investment as 
investors are unable to exit the scheme 
until the scheme has concluded.

•	 an upfront fee structure which creates 
uncertainty surrounding the ability of the 
responsible entity to fulfil its obligations 
well after the investments are initially 
made.

As a result of these risks and concerns,  
ASIC has outlined five disclosure 
benchmarks and five disclosure principles 
that apply to all agribusiness schemes 
and are to be addressed in any product 
disclosure statement. The benchmarks and 
disclosure principles should also be updated 
in any ongoing disclosure as material changes 
occur (for example in a supplementary PDS) 
as well as be supported by any advertising 
material.

Agribusiness schemes must disclose whether 
they meet the disclosure benchmarks on an 
“if not, why not” basis.

The 5 benchmarks for agribusiness 
schemes

1. Fee structures: the scheme should be 
structured so that either: 
 
a. investors are required to pay annual 
fees to the responsible entity that are 
sufficient to fund the operations of the 
scheme for the relevant financial year. 
 
b. the up-front fees investors pay when 
they invest is sufficient to cover the 
operation of the agribusiness scheme 
until the proceeds of sale are available. 
 
Further, any fees received by the 
responsible entity should be held 
separately from the responsible entity’s 
other assets and only be used to meet 
expenses that are incurred in the 
operation of the scheme during the 
period to be covered by the payment.

2. Responsible entity or related 
party ownership of interests in the 
agribusiness scheme: the responsible 
entity and its related parties should own 
less than 5% in aggregate by value of the 
interests in the scheme (except for any 
interests acquired through the default by 
a member of the scheme). ASIC states 
that the purpose of this benchmark is 
to enable investors to understand the 
potential consequences for the scheme 
if the responsible entity is unable to 
meet its share of fees charged on 
members of the scheme.

ASIC releases new disclosure guidance for 
agribusiness managed investment schemes  
ASIC has released a new regulatory guide with new disclosure benchmarks and 
principles for agribusiness managed investment schemes to assist retail investors  
to make informed investment decisions on these products. Partner, Craig Yeung 
and Lawyer, Jarrod Wilksch examine the new regulatory guide. 
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3. Annual reporting to members: 
the responsible entity should provide 
members with a report at least 
annually that contains scheme-specific 
information. The information provided 
should enable members to monitor the 
responsible entity’s performance against 
any statements in the PDS relating to 
the operation of the scheme.

4. Experts: if the responsible entity 
engages an expert to provide an expert 
opinion on the scheme, and that opinion 
is disclosed to retail investors, the 
responsible entity should only engage 
an expert who is independent. The 
responsible entity should also disclose 
with equal prominence, a number of 
other factors relating to the expert’s 
opinion, examples of which include: 
 
a. a summary of the instructions 
provided by the responsible entity  
to the expert. 
 
b. the qualifications held by the expert 
and the relevance of these to the 
opinion. 
 
c. whether the expert has experience 
relevant to the commodity and 
geographical location being considered 
in the report.

5. Appointing and monitoring 
service providers: the responsible 
entity should only engage key service 
providers on behalf of the scheme 
investors necessary for the operation of 
the scheme where: 
 
a. the engagement is subject to 
written approval by the board of the 
responsible entity in accordance with a 
documented policy. 
 

b. the agreement is reviewed annually 
against set performance criteria. 
 
c. the agreement is certified by the board 
of the responsible entity, at the time the 
agreement is entered into, as being on an 
arms length basis.

The 5 disclosure principles for 
agribusiness schemes

1. Investor financing arrangements: If 
the responsible entity or a related party is 
providing or expects to receive payment 
for arranging finance for the scheme’s 
investors, the responsible entity should 
clearly and prominently disclose in the 
PDS: 
 
a. details of the financier. 
 
b. any amounts paid to the responsible 
entity or related party in relation to the 
finance. 
 
c. a warning that the investor should 
obtain and read the finance agreement 
before entering into it. 
 
d. that the investor will remain liable 
to repay the amount lent if the scheme 
fails (unless the facility is a non-recourse 
facility). 
 
The responsible entity should also 
provide investors with a copy of the 
finance agreement before it is entered 
into.

2. Track record of the responsible 
entity in operating agribusiness 
schemes: the responsible entity should 
disclose the experience and resources 
it has available to operate the scheme. 
The responsible entity should also 
disclose certain information about other 

agribusiness schemes it has operated 
(if any), examples of which include the 
types of agribusiness schemes operated 
and whether the schemes have or are 
producing positive returns for their 
investors.

3. Responsible entity’s financial 
position: the responsible entity should 
disclose a summary of its financial 
position in any PDS, including details 
of any unfunded obligations in relation 
to any of the schemes it operates. The 
responsible entity should also disclose 
certain details of any guarantees or 
indemnities it has entered into with 
external or related parties.

4. Land, licences and water: the 
responsible entity should disclose the 
arrangements it has entered into to 
secure rights of access or tenure to 
the resources and infrastructure to be 
used in operating the scheme, including 
any land, licences or leases and water 
required. The responsible entity should 
also disclose the risks associated with 
these arrangements, consequences of 
a breach of the arrangements, and any 
measures the responsible entity has 
taken to address these risks.

5. Replacement of the responsible 
entity: the responsible entity 
should disclose whether there are 
any restrictions on the ability of any 
replacement responsible entity to 
access the resources and infrastructure 
required to operate the scheme. 
Disclosure should also be made 
regarding any fees payable if the 
responsible entity is replaced as well as 
the effect of and risks to the investors 
of any change in responsible entity.
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Timing

The new disclosure requirements will 
apply to responsible entities on and from 
1 August 2012.

This means that any PDS dated on or 
after 1 August 2012 should address the 
benchmarks and disclosure requirements 
required by RG 232.

In addition, any existing PDS’s should, by 
no later than 1 August 2012, either:

•	 include the benchmarks and disclosure 
principle information on a website 
clearly referred to in the PDS.

•	 update the PDS, by way of new or 
supplementary PDS, so that it includes 
the new benchmark and disclosure 
principle information. 

For further information contact: 
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